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olO No: 79 /ADCNM/o&A/2022 :
a. No: vlrl/10-5 V5vPrA/O&n/Bq/21:l :

Brief Facts of the case: -

Specific inteiligence received by the officers of Customs, Ajr
Intelligence Unit (hereinafter referred to as "AIU"), Sardar Vallabhbhai Patcl
International Airport (SVPIA), Ahmedabad indicated that a passengcl
namely Shri Aslam Abdul Raza-k Shaikh, holding an Indi;rn Passport bearing
No. 23078063 (hereinafter referred to as the "passenger") would be arrivinr:
at SVPI Airport, Ahmedabad from Sharjai in Air Arabia Flight No. G9481 or

27.12.2021 and would be carrying Gold/ contraband goods by concealinc
and that the same was attempted to be smuggled into the country. Ti.ir
passenger, Shri Aslam Abdul Raza-k Shaikh is a resident of Rajesh Stores, .,'

K G Nagar, Dr. Ambedkar CHS Room No. 616, 60 Feet Rd, Dhar.rvi.
Mumbai-4ooO17.

3. The passenger was asked as to whether he was carrying any dutiabi,
goods or restricted items declarable to the Customs, for which he replieci ir:
negative. The AIU officers offered their personal search to the passenger bu:
he denied saying that he was having fuil trust on the AIU officers. Since, ri-rr

passenger was required to be screened and searched, he was asked as to
whether he wanted to be searched in front of magistrate or Superintendeni
of Customs, in reply the said passenger gave his consent to be searched ir
front of the Superintendent of Customs. The Passenger was asked to pasr,
through the Door Frame Meta.l Detector (DFMD) Machine installed near th(
green chalnel in the Arrival ha-ll of Terminal 2 building; prior to passint
through the said DFMD, the passenger was asked to remove a-11 the metalli,
objects from his body/c1othes. The passenger readily removed the metallii
objects such as belt, mobiles etc. and passed through the Door Framr
Meta,l Detector (DFMD) machine and while passing through the DFMI-
Machine, no beep sound was heard indicating that there was nothin5l
objectionable/ dutiable on any of the passenger' body/c1othes.

4. On sustained interrogation, he reveaied that he was carrying tu'o
kadiwa-1i charns in a small jewelry bag concealed in his blue-coloured hanr.
pouch and also some paste wrapped in two plastic pouches concealed in his
blue-coloured hand pouch. He was asked to put the said chains alct
pouches in a plastic tray for scalning in the X-ray Baggage Inspectior
System (XBIS) located near the green channel counter at Terminal 2 of SVPI
Ahmedabad. On scanning, dark images appeared on the monitoring screel
of X-Ray Baggage Inspection System (XBIS) which suggested that it mar
contain some heany metals like gold. Then, the passenger's Two Duffle Bag:r
(one blue stripes design bag and another pink checker design bag), onr
black coloured backpack ald one blue coloured hand pouch was scalned ii.
the X-ray Baggage Inspection System (XBIS) installed near the Gree; .

Channel counter at Terminal-2 of SVPLA, Ahmedabad however, nothinil
objectionable was noticed.

5. The Customs officer ca-lled the Government Approved Valuer for.
verifying, testing and valuing the gold in semi solid/paste form and kadiu,alr
chains recovered from the passenger as the passenger had informed tha
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2. Acting on the aforesaid intelligence, the officers of Customs, AIU.
SVPIA, Ahmedabad identified the said passenger from his passport anri
intercepted him when he was about to exit through the green chalni I

without declaring about the contents of his baggage, for personal search anrl
examination of his baggage under Panchnama proceedings dated 27.72.202.
(RUD No.-Ol) in the presence of two independent Panch witnesses. Sh:L
Aslam Abdul Razak Shaikh was carrying one blue stripes design bag.
another pink checker design bag, one black coloured backpack and one b1r-t,.:

coloured hald pouch
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lhere was gold in semi solid form. The Government Approved Valuer
informed the Customs offrcer that the testing of the semi solid material was
only possible at his workshop as gold has to be extracted from such semi
solid/paste form by melting it. Thereafter, the passenger along with the
panchas and the AIU officers left the Airport premises in a Government
Vehicle and reached at the premises of the Government Approved Valuer
located at 301, Golden Signature, Behind Ratnam Complex, Nr. National
i{andloom, C.G. Road, Ahmedabad-380006 to get the gold paste tested and
io extract pure gold from the semi solid/paste materia.l recovered from the
Dassenger.

6. Mr. Kartikey Vasantrai Soni, Government Approved Valuer, after
t'eighing the two pouches containing paste, informed that the said pouches
,:ontained paste of 2lOa.2OO Grams. Thereafter, he began the process of
cxtracting the gold from the paste and on completion of the procedure,
Government Approved Valuer, vide Valuation Report no. 745/2021,-22 dated
.27.12.2021 certified that a gold bar weighing 1983.980 grams made up of
,)41{t gold, having purity of 999.0 was derived from the semisolid/paste. He
:rlso certified that 02 kadiwali chains having net weight of 5OO.1OO grams
',rere al.so made of 24Kt gold of 999.0 purity. The lotal 24Kt. gold weighing
2484.080 grams (1983.980 grams of gold bar derived from the semi solid
paste and 500. 1O0 grams of 02 gold kadiwali chains) of 999.0 purity was
having total tariff value of Rs. 1,09,62,195/- (Rupees One Crore Nine Lakh
Sixty Two Thousand One Hundred Ninety Five only) and market value of
iis.1,23,78,171/- (Rupees One Crore Twenty Three La-kh Seventy Eight
'l'housand One Hundred Seventy One only) which was ca-lculated as per the
Notification No. 97 / 2O2l-Customs (N.T.) dated 15.72.2027 (gold) and
Notification No. 98 I 2O2l-Customs (N.T.) dated 76.I2.2027 (exchange rate).

7 . The method of testing and valuation used by the Government
.\pproved Va-luer was done in a perfect manner in the presence of
independent panchas a-nd the passenger was satisfied and agreed to the
testing ald Valuation Report and in token of the same, the independent
Panchas and the passenger put their dated signature on the said va-luation
report.

8. The passenger, Shri Aslam Abdul Razak Shaikh submitted the
1-ollowing travelling documents: -

(i) BOARDING PASS showing Seat No. 11A; from Sharjah to
Ahmedabad by Air Arabia Flight No. G9 481 boarding on 27.72.2021
and
(ii) Photocopy of stamped pages of Indian Passport No. 23078063
issued at Dubai on 26.09.2016 and valid up to 25.09.2026

9. Whereas, the tota-l 24Kt. gold net weighing 2484.O8O grams (1983.980
grams of gold bar derived from the semi solid paste and 5OO. 1O0 grams of
02 gold kadiwali chains) of 999.O purity having tota-l va.lue of
Its. 1,09,62, 195/- (Rupees One Crore Nine Lakh Sixty Two Thousand One
Hundred Ninety Five only) [Tariff Value] and Rs. 1,23,78,171/- (Rupees One
Crore Twenty Three La-kh Seventy Eight Thousand One Hundred Seventy
One only) [Market Value] along with the blue coloured hand pouch, remains
,:f plastic pouches used to conceal gold paste and one small jewel1ery bag
'rsed to conceal 02 gold kadiwali chains were seized vide Seizure
\'lemo/Order under Panchalama proceedings both dated 27.72.2021 on a
leasonable belief that the same were liable for conliscation under the
Customs Act, 7962.

10. A statement dated 27.72.2021 of Shri Aslam Abdul Razak Shaikh,
i'rolding Indian Passport Number No. 23O78063, residing at Rajesh Stores, A
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K G Nagar, Dr. Ambedkar CHS Room No. 616, 60 Feet Rd, Dharavi.
Mumbai-400017 was recorded under Section 1O8 of the Customs Act, 196-
after issuing summons to him. The passenger admitted that:

) He was aged 51 years and his residential address in India u'as
at Rajesh Stores, A K G Nagar, Dr. Ambedkar CHS Room Nr,

616,60 Feet Rd, Dharavi, Mumbai-400017.

) He was staying at the 105, Canon Building, A1 Musalla Roa<r
Bur Dubai with his wife, two daughters aged 22 and 2O year-,-

and son aged 24 years since last 26 years. His wife rs l
housewife. He had studied up to B.A. and doing job as :

Purchase Manager in Prem Kumar Technica-l and Cleani; r ,,

Services LLC in Dubai. He is also doing business of readymariL'
garments in Mumbai, India. For expalding his business, h,
buys readl,rnade gowns, kurtis etc. for ladies from Dubai anr'
seil them in Mumbai. He also purchases readymade clothr:s
from Mumbai and sel1 the same in Dubai. For this purpose, )l
has made regular trips from Dubai to India and vice versa. I l,'
was very much in need of money for the treatment of his s ir,
who is suffering from gas gangrene and other diseases.

) He stated that some 3-4 days back, he met a person nam('(
Ari{bhai who told him to carry gold in paste form vvit r

approximate weight of 1 kilogram and kadiwali chains rl iil
approximate weight of 400 grams to Ahmedabad. He also tolL.
him that a person would meet him in Ahmedabad and he hal
to hald over the above mentioned gold paste and kadir,l,a l

chains to that person. He didn't know the name of that perso;
to whom the above mentioned gold was to be hald over at SVi';
Airport at Ahmedabad. As he was in financial crunch, Ariibh;:
put forth a dea1. Though he knew Arifbhai since last 1 year, 1r,

could not resist his offer as he was going through a very tougi:
phase. He offered to pay him Rs. 25,000/- for delivering sonr,
high valued goods in form of gold as mentioned above. Arifbhi,
asked him to deliver packets of gold which were in paste for::
and kadiwali chains as per his pre-conceived plan. The modr: ,

was to carry the gold pouches containing the gold paste a1r.,
gold chains to India from Sharjah and hand over the sarne 1.)

some person to whom he didn't know. He further inform thl
the tickets ior the journey from Sharj ah to Ahmedabad of Ai:
Arabia Flight No. G9481 is purchased by him from his savings
The food and other travel expenses were also borne by himsclt.

) Before heading to Airport, he received a call from Mr. Arifbhl
who once again updated him about the whole plan. On beir;.
asked, he further stated that he reached Sha-rjah Airport l
22:45 }rrs on 26.12.2021 and boarded his scheduled flight. Ilr
was allotted seat Number 11A. After clearalce fror:
immigration, he crossed the red channel and tried to exit fro;:
airport through green charlnel. However he was intercepted lrr
Customs Officer who asked him if he was carrying any dutiabi,
goods. He showed his passport to the officer arrd told him thir'
he had nothing to declare and he was not carrying any dutiablr
goods. The officer informed him that he arrd his accompaniL',
officers would be conducting his personal search and detaiicr
examination of his baggage i.e. two duffle bags, one blacl.
backpack ald one blue hand pouch. The oflicers detected tlr'
gold he was carrying ard recovered the pouches with the golr
ald kadiwa1i chains from his blue hand pouch.
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) He was aware that import of gold without payment of customs
duty is an offence but he agreed arld tried to smuggle gold into
the country as he was very much in need of money. He was to
evade pa5,.rnent of customs duty ald smuggle the gold by
concealing the same and therefore he did not declare the goods
brought by him before any Customs officer.

11. In view of the above facts, it appear that the total 24Kt. gold weighing
2484.O8O grams (1983.98O grams of gold bar derived from the semi solid
paste and 500.100 grams of O2 gold kadiwa-li chains) of 999.0 purity having
total value of Rs.1,09,62,195/- [Tariff Value] and Rs.1,23,78, 171/- [Market
Valuel carried by the passenger Shri Aslam Abdul Razak Shaikh appears to
be "smuggled goods" as defined under Section 2(391 of Customs Act, 1962.
The offence committed was admitted by the passenger in his statement
recorded on 27.12.2021 under Section 108 of the Customs Act, 1962. The
above said gold recovered from the said passenger was smuggled into India
u'ith an intent to evade pa;rment of Customs duty by way of concealment,
rvhich was clear violation of the provisions of Customs Act, 7962. Thus, on a
reasonable belief that gold weighing 2484.O8O grams (1983.980 grams of
gold bar derived from the semi solid paste and 500.100 grams of 02 gold
kadiwa-1i chains) of 999.0 purity having total value of Rs.1,09,62,195/-
[Tariff Value] and Rs.|,23,78,171/- [Market Va-lue] was liable for
confiscation as per the provisions of Customs Act, 1962; the said gold along
\f ith the blue coloured hand pouch, remains of plastic pouches used to
concea-l gold paste and one small jewellery bag used to conceal 02 gold
kadiwali chains was placed under seizure under the provision of Section 110
of the Customs Act, 1962 vide Seizure memo/Order dated 27.12.2021.

72. Lesal Provislons Relevant to the Case

As per para 2.26 of Foreign Trade Policy 2Ol5-2O Bona-fide
household goods and personal effects may be imported as part of
passenger baggage as per limits, terms and conditions thereof in
Baggage Rules notifred by Ministry of Finance.

As per Section 3(2\ of the Foreign Trade (Development and
Regulation) Act, 7992 the Central Government may by Order
rnake provision for prohibiting, restricting or otherwise
regulating, in al1 cases or in specified classes of cases and subject
to such exceptions, if any, as may be made by or under the
Order, the irnport or export of goods or services or technology.

As per Section 3(3) of the Foreign Trade (Deveiopment and
Regulation) Act, 1992 AII goods to which any Order under sub-
section (2) applies shall be deemed to be goods the irnport or
export of which has been prohibited under section 11 of the
Customs Act, 1962 (52 of 1962) and all the provisions of that Act
shall have effect accordingly.

d. As per Section 11(1) of the Foreign Trade (Development and
Regulation) Act, 1992 no export or import shall be made by any
person except in accordance with the provisions of this Act, the
rules and orders made thereunder and the foreign trade policy for
the time being in force.

As per Section 11(3) of the Custorns Act, 7962 Any prohibition or
restriction or obligation relating to import or export of any goods
or class of goods or clearance thereof provided in any other 1aw
for the time being in force, or any rule or regulation rnade or any
order or notifrcation issued thereunder, shall be executed under
the provisions of that Act only if such prohibition or restriction or

b
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obligation is noti{ied under the provisions of this Act, subject t.r ,

such exceptions, modifications or adaptations as the Centr:r I

Governrnent deems fit.

f. As per Section 2(3) - "baggage" includes unaccompanied baggag,
but does not include motor vehicles

g. As per Section 2(22), of Customs Acl, 1962 definition of 'good:,
includes-

(a) vessels, aircrafts and vehicles;
(b) stores;
(c)baggage;
(d) curency and negotiable instruments; and
(e)any other kind of movable property;

As per Section 2 (33) of Customs Act 1962, prohibited goori '

means any goods the import or export of which is subject to an.
prohibition under this Act or any other law for the time being i:
force.

As per Section 2(39) ol the Customs Act 1962 'smuggling' i

relation to any goods, means any act or omission, which s'r
render such goods liable to confrscation under Section 111 L

Section 113 of the Customs Acl 7962.

As per Section 77 of tb.e Customs Acl 1962 the owner of baggagr'
shall, for the purpose of clearing it, make a declaration of it r.

contents to the proper officer.

k. As per Section 11O of Customs Act, L962 if the proper officr:
has reason to believe that any goods are liable to confiscatio:
under this Act, he may seize such goods.

Any goods which are imported or attempted to be imported c'
brought within the Indian customs waters for the purpose o i

being imported, contrary to any prohibition imposed by or undr.
this Act or any other law for the time being in force shall 1; r

liable to conliscation under section 111 (d) of the Customs Ac'i
t962.

m Any dutiable or prohibited goods found concealed
manner in any package either before or aJter the unloadirrrl
thereof are liable to confiscation under Section 1 1 1 (i) of th r'
Customs Act 1962.

n Any dutiable or prohibited goods removed or attempted to l;
removed from a customs area or a wa-rehouse without tLrL'

permission of the proper officer or contrary to the terms of sucl
permission are liable to confiscation under Section 111 fi) of tlrr'
Customs Act 7962.

o As per Section ll2 of the Customs Act 7962 any person, (:

who, in relation to any goods, does or omits to do any act whicir
act or omission would render such goods liable to confiscatior r

under Section 111, or abets the doing or omission of such errr

act, or (b) who acquires possession ofor is in any way concernL!.
in carrying, removing, depositing, harbouring, keeping.
concealing, selling or pr-rrchasing or m any manner dealing witi,
any goods which he know or has reason to believe are liable to
confiscation under Section 1 1 1, shall be liable to penalty.

p. As per Section 119 of Customs Act L962 any goods used Ior

I

j

I

1n all\
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concealing smuggled goods shall also be liable for confiscation.

As per Section 123 of Customs Act L962
( 1) where any goods to which this section applies are seized
under this Act in the reasonable belief that they are smuggled
goods, the burden of proving that they are not smuggled goods
shall be-
(a) in a case where such seizure is made from the possession of
any person -

(i) on the person from whose possession the goods were
seized; ang
(ii) if any person, other than the person from whose
possession the goods were seized, claims to be the owner
thereof, also on such other person;

(b) in any other case, on the person, if any, who claim s to be the
owner of the goods so seized.

(2) This section shall appiy to gold, and manufactures thereof,
watches, and aIry other class of goods which the Central
Government may b5rnotification in the Official Gazette specify.

As per Customs Baggage Declaration Regulations, 2O 13 all
passengers who come to India and having anything to declare or
are carrying dutiable or prohibited goods shall declare their
accompanied baggage in the prescribed forrn.

13. Contravention and Violatlon ofLaws

It therefore appears that

a) Shri Aslam Abdul Razak Shaikh had actively involved himself in
the instant case of smuggling of gold into India. He had improperly
imported 24K gold totally weighing 2484.O8O grams (1983.980
grams of gold bar derived from the semi solid paste arrd 5OO.10O
grams of 02 gold kadiwali chains) of 999.0 purity having tota.l
va-1ue of Rs. 1,O9,62,195/- (Rupees One Crore Nine Lakh Sixty Ts'o
Thousand One Hundred Ninety Five only) [Tariff Value] and
Rs. 1,23,78,171/- (Rupees One Crore Twenty Three Lakh Seventy
Eight Thousand One Hundred Seventy One only) [Market Value]
without declaring it to the Customs by concealing the Semi solid/
paste form of gold and 02 kadiwali chains in his blue coloured
hand pouch. He opted for Green Channel to exit the Airport with a
deliberate intention to evade the payrnent of customs duty and
fraudulently circumventing the restrictions and prohibitions
imposed under the Customs Act 7962 ald other allied Acts, Rulcs
and Regulations. He admitted in his statement that some person
named Arif from Sha:jah gave the passenger Rs. 25,0O0/- to carry
the gold into India. Therefore, the improperly imported gold by the
passenger by way of concealment without declaring it to the
Customs on arrival in India cannot be treated as bona-fide
household goods or personal effects. Shri Aslam Abdul Razak
Shaikh has thus contravened the Foreign Trade Policy 2O75-2O
and Section 1 1(i) of the Foreign Trade (Development and
Regulation) Act, 7992 read with Section 3(2) and 3(3) of the
Foreign Trade (Development and Regulation) Act, 1992.

By not declaring the va-lue, quantity and description of the goods
imported by him, the said passenger has violated the provisions of
Baggage Rules, 2016, read with the section 77 of the Customs Act,

f

b)
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1962 and Regulation 3 of the Customs Baggage Declaratior
Regulations, 20 13.

c) The improperly imported gold by the passenger, Shri Aslam Abdtrl
Razak Shaikh, found concealed il blue coloured hand poucir
without declaring it to the Customs is thus liable for confiscatior r

under Section 111(d), (i) ard fi) read with Section 2 (221, 133), l3t)
of the Customs Act, 1962 and further read in conjunction uiliL
Section 11(3) of Customs Act, 1962.

d) Shri Aslam Abdul Razak Shaikh, by his above-described acts o

commission has rendered himself liable to penalty under tir(
provisions oI Section 112 of the Customs Act, 1962.

e) Goods used for concealing the smuggled goods by the passengc:
Shri Aslam Abdul Razak Shaikh are also liable for confiscatio:r
under Section 119 of Customs Act, 1962.

As per Section 123 of Customs Act 1962, the burden of provin rl

that the said improperly imported 24K gold totally weighirrrl
24a4.OAO grams (1983.980 grams of gold bar derived from sclni
solid paste and 500.100 grams of 02 gold kadiwali chains) of 999.0
purity having total value of Rs. 1,09,62,195/- (Rupees One Crorc
Nine Lakh Sixty Two Thousand One Hundred Ninety Five otth I

[Tariff Value] and Rs.1,23,78,171/- (Rupees One Crore Twentr
Thrce Lakh Seventy tright Thousald One Hundred Seventy Orrc
onl1,) [Market Value] by way of concealment without declaring it t r ,

the Customs, are not smuggled goods, is upon the passenger alr,,
Noticee, Shri Aslam Abdul Razak Shaikh.

L4. In view of above Show Cause notice bearing F. No: VIII/ 10

5 1/ SVPIA/ O& A/HQ 12022-23 dated 17 .06.2022 has been issued as to whr':

The 24Kt. gold of purity 999.0 totally weighing 2484.080 grams
which consists of (i) 1983.980 grams gold bar derived from the Sem:
Solid /paste substance consisting of Goid & Chemica.l Mix weighinlr
2IO8.2OO grams and (ii) Two Gold Kadiwali Chains weighing 500.10t;
grams totally valued at Rs. 1,09,62,195/- (Rupees One Crore Ninr
Lakh Sixty Two Thousand One Hundred Ninety Five only) [Tarifl
Valuel and Rs. 1,23,78,171/- (Rupees One Crore Twenty Three Lakl:
Seventy Eight Thousand One Hundred Seventy One only) [Markcl
Valuel, recovered from the passenger and seized vide Seizurt'
Memo/Order under Palchnama proceedings both dated 27.72.202"
should not be confiscated under Section 111(d), (i) and [) of thi'
Customs Act, 1962;

ii. The seized packing material, i.e., blue coloured hernd pouch, remain:.
of plastic pouches used to conceal gold paste ald one smali
jewe1lery bag used to conceal 02 gold kadiwa-li chains, seized undt:r
Panchnama proceedings dated 27.12.2021 shoukl not be confiscatt:tl
under Section 119 of the Customs Act, 1962;

iii. Penalty should not be imposed upon Shri Aslam Abdul Razak Shaiklr
under the provisions of Section 112 of the Customs Act, 1962;

f)

I

Defense reply and record of personal hearing:
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15. The noticee has not submitted any written submission to the Show
Cause Notice issued to him.

L6. The noticee has not appeared for personal hearing granted to him on
1. 5. 12.2022; 20. 12.2022 & 28. 12.2022.

Discusslon and Flndlngs:

17. I have carefully gone through the facts of this case and I therefore
proceed to decide the instant case on the basis of evidences and documents
available on record-

18. In the instant case, I find that the main issues that are to be decided
is whether 24Kt. gold of purity 999.0 totally weighing 2484.O8O grams which
consists of (i) 1983.980 grams gold bar derived from the Semi Solid /paste
ard (ii) Two Gold Kadiwa.li Chains weighing 500.100 grams, having total
tariff va-lue of Rs.1,09,62,195/ - (Rupees One Crore Nine Lakh Sixty Two
Thousand One Hundred Ninety Five only) and market va-lue of
Rs.l,23,78,171/- (Rupees One Crore Twenty Three Lakh Seventy Eight
Thousand One Hundred Seventy One only), recovered from the passenger
and seized vide Seizure Memo/Order under Panchnama proceedings both
dated 27.72.2021 on the reasonable belief that the said goods was smuggled
into India, are liabie for confiscation under Section 111 of the Customs Act,
1962 (hereinafter referred to as the Act') or not; whether the goods used for
packing and concealing seized goods are liable for confiscation under section
119 of the Act and whether the passenger is liable for penalty under the
provisions of Section 1 12 of the Act.

L9. I find that the panchnama clearly draws out the fact that the
passenger was intercepted when he was about to exit by opting Green
Channel, and on suspicion, personal search of the passenger and
cxamination of his baggage was conducted. While passenger passed through
Door Frame Metal Detector (DFMD), no beep sound was heard. On
sustained interrogation, he revealed that he was carrying two kadiwa.li
chains in a small jewelry bag concealed in his blue-coloured hand pouch
ald also some paste wrapped in two plastic pouches concea-led in his blue-
coloured hand pouch. It is on record that the passenger had admitted that
he was carrying gold articles with an intent to smuggle into India rvithout
declaring before Customs Officers. It is also on record that the government
approved valuer had tested and certified that a gold bar weighing 1983.98O
grams made up of 24Kt gold, having purity of 999.O was derived from the
semisolid/paste. He a-lso certified that 02 kadiwali chains having net weight
of 500.10O grams were also made ol 24Kt gold of 999.0 purity. The tota-l
24Kt. gold weighing 2484.OaO grarns having total tariff va,lue of
Rs. 1,09,62,195/- (Rupees One Crore Nine Lakh Sixty Two Thousand One
Hundred Ninety Five only) and market value of Rs. 1,23,78,171/- (Rupees
One Crore Twenty Three Lakh Seventy Eight Thousand One Hundred
Seventy One only) was seized rride Seizure Memo/Order under Panchnama
proceedings both dated 27.12.2021, in the presence of the passenger and
Panchas.

20. I a-lso find that the passenger had neither questioned the manner of
the panchnama proceedings at the materia-l time nor controverted the facts
detailed in the panchnama during the course of recording his statement.
Dvery procedure conducted during the panchnama by the Officers was well
documented and made in the presence of the palchas as well as the
passenger. In fact, in his statements, he has clearly admitted that he had
intentionally kept undeclared gold in from of two gold kadiwala chain and
gold in paste form having 999.0 /24kt pttrity totally weighing 2484.O8O
gralns, concealed and not declared the same on his arrival before the
Customs with an intent to clear them illicitly and evade payment of customs
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duty and thereby, violated provisions of Customs Act, the Baggage Rule,s.
the Foreign Trade (Development & Regulations) Acl, 1992, the Foreign Trad.:
(Development & Regulations) Rules, 1993 and the Foreign Trade Polic..'
2015-2020.

21, Further, the passenger has accepted that he had not declared thl
gold concealed on his arrival to the Customs authorities. It is clear case oi
non-declaration with an intent to smuggle the gold. Accordingly, therc is
sufficient evidence to say that the passenger had kept the gold which was in
his possession and failed to declare the same before the Custom'r
Authorities on his arrival at SVP International Airport, Ahmedabad. Thr
case of smuggling of gold recovered from his possession and which was kept
undeclared with intent of smuggling the same and in order to evadc
payment of Customs duty is conclusively proved. Thus, it is proved thi.u
passenger violated Section 77, Section 79 of the Customs Act for'
import/smuggling of gold which was not for bonafide use and thereb..
r.iolated Rule 11 of the Foreign Trade Regulation Rules 1993, and para 2.2t''
of the Foreign Trade Policy 2OI5-2O. Further as per Section 123 of thc
Customs Act, 7962, gold is a notified item and when goods notificr r

thereunder are seized under the Customs Act, 1962, on the reasonabl,'
belief that they are smuggled goods, the burden to proof that they are no.
smuggled, sha-11 be on the person from whose possession the goods har-r
been seized.

22. From the facts discussed above, it is evident that Shri Aslam Abdu.
Razak Shaikh had carried gold of 24 Kt having purity 999.0 totally weighinll
2484.O8O grams, while arriving from Sharjah to Ahmedabad, with an
intention to smuggle and remove the same without payment of Custom:;
duty, thereby rendering the gold totally weighing 2484.O8O Grams, liable fo:'
confiscation, under the provisions of Sections 111(d), 111(i) and 111fi) of thi:
Customs Act, 1962. By secreting the gold not declaring the same before th,
Customs, it is established that the passenger had a clea-r intention t o

smuggle the gold clandestinely with the deliberate intention to evadr:
payment of customs duty. The commission of above act made the impugncri
goods fa11 within the ambit of 'smuggling' as defined under Section 2(39) t',','

the Act.

23. It is seen that the noticee had not filed the baggage declaration forn.
and had not declared the gold which was in his possession, as envisage,i
under Section 77 of the Act read with the Baggage Rules and Regulation 3 ol'
Customs Baggage Declaration Regulations, 2013. It is a-lso observed that tht
import was a.lso for non-bonalide purposes. Therefore, the improperh
imported gold concealed by the noticee without declaring to the Customs ol
arrival in India cannot be treated as bonafide household goods or personer.
effects. The noticee has thus contravened the Foreign Trade Policy 2Ol5-2Q
ald Section 11(1) of the Foreign Trade (Development and Regulation) Ac1 .

L992 read with Section 3(2) and 3(3) of the Foreign Trade (Development anri
Regulation) Act, L992.

It is therefore, proved that by the above acts of contravention, th{'
noticee has rendered, the total 24kt/999.O purity gold weighing 2484 .O8o
grams (1983.980 grams of gold bar derived from the semi solid paste an(l
500.100 grams of 02 gold kadiwali chains) having total tariff value oi
Rs. 1,09,62,195/- (Rupees One Crore Nine Lakh Sixty Two Thousand Onc
Hundred Ninety Five only) and market va-lue of Rs. 1,23,78,171/- (Rupees
One Crore Twenty Three Lakh Seventy Eight Thousand One Hundrcrl
Seventy One only) seized vide Seizure Memo/Order under the Panchnamrr
proceedings both dated 27.12.2021 liable to confiscation, under th('
provisions of Sections 111(d), 111(i) and 111[] of the Customs Act, 1962. Bl
using the modus of concealing the gold by him, it is observed that thc
passenger was fully aware that the import of said goods is offending ir
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nature. It is therefore very clear that he has knowingly carried the gold and
failed to declare the same on his arriva-l at the Customs Airport. It is seen
that he has involved himself in carrying, keeping, concealing and dealing
rvith the impugned goods in a marlner which he knew or had reasons to
believe that the same was liable to confiscation under the Act. It, is
therefore, proved beyond doubt that the noticee has committed an offence of
the nature described in Section 112 of Customs Act, 1962 making him liable
for penalty under Section 1 12 of the Customs Act, 7962.

24. I find that the noticee confessed of carrying 24kt/999.O purity gold
rveighing 2484.O8O grams (1983.980 gr:ams of gold bar derived from the
semi solid paste and 500.100 grams of 02 gold kadiwali chains) and
attempted to remove the said gold from the Customs Airport u,ithout
declaring it to the Customs Authorities violating the para 2.26 ol the Foreign
'lrade Policy 2Ol5-2O and Section 11(1) of the Foreign Trade (Development
and Regulation) Act, 1992 read with Section 3(2) and 3(3) of the Foreign
Trade (Development arrd Regulation) Act, 1992 further read in conjunction
with Section 1 1(3) of Customs Act ,1962 and the relevant provisions of
Baggage Rules, 2016 ald Customs Baggage Declaration Regulations, 2O13.
As per Section 2(33) "prohibited goods" means any goods the import or
cxport of which is subject to any prohibition under this Act or ariy other law
for the time being in force but does not include any such goods in respect of
u,hich the conditions subject to which the goods are permitted to be
imported or exported have been complied with. The improperly imported
gold by the passenger without following the due process of 1aw and vithout
adhering to the conditions and procedures of import have thus acquired the
nature of being prohibited goods in view of Section 2(33) of the Act.

25. It is quite clear from the above discussions that the gold was
concealed and not declared to the Customs with the sole intention to evade
payment of Customs duty. The record before me shows that the passenger
did not choose to declare the prohibited/dutiable goods arrd opted for green
channel of customs clearance after arriving from foreign destination with the
rvillful intention to smuggle the impugned goods. The 24kt/999.O purity gold
rveighing 24A4.O8O grams (1983.980 grams of gold bar derived from the
semi solid paste ald 500.100 grams of 02 gold kadiwali chains) having total
tariff value of Rs.1,O9,62,195/- (Rupees One Crore Nine Lakh Sixty Tu.o
Thousand One Hundred Ninety Five only) and market value of
Rs.1,23,78,171/- (Rupees One Crore Twenty Three Lakh Seventy Eight
Thousald One Hundred Seventy One only), was placed under seizure vide
panchnama drawn on 27 .12.2021. Despite having knowledge that the
goods had to be declared and such import is an offence under the Act and
Rules and Regulations made under it, the passenger had attempted to
remove the gold concealed by deliberately not declaring the same by him on
arrival at airport with the wiIlful intention to smuggle the impugned goid
into india. I therefore, find that the passenger has committed an offence of
the nature described in Section 112(a) of Customs Acl, 1962 making him
liable for penalty under provisions of Section 112 of the Customs Act, 1962.

26. I further find that the gold is not on the list of prohibited items but
import of the same is controlled. The view taken by the Hon'ble Supreme
Court in the case of Om Prakash Bhatia however in very clear terms lay
down the principle that if importation and exportation of goods are subject
to certain prescribed conditions, which are to be fulfi11ed before or a,fter
clearance of goods, non-fulfillment of such conditions would make the goods
fall within the ambit of 'prohibited goods'. This ma-kes the gold seized in the
present case "prohibited goods" as the passenger trying to smuggle, as he
rvas not eligible passenger to bring or import gold into India in baggage.
Gold was concea-led arrd was recovered from his possession and u,as kept
undeclared with an intention to smuggle the same and evade payment of
customs duty. By using this modus, it is proved that the goods are offending
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in nature and therefore prohibited on its importation. I{ere, conditions alr;
not fulfilled by the passenger.

27. In view of the above discussions, I hold that the gold, weighing
2484.O8O gralns, concealed and undeclared by the noticee with an intention
to clear the same illicitly from Customs Airport arrd evade payment ol.

Customs duty are liable for absolute confiscation. Further, the noticec
stated that, Arifbhai met him and asked him to carry gold to handed over to
some unknown person outside Ahmedabad Airport and for this work hc
offered Rs.25,000/-. Looking to his financial condition he accept thi
proposal. As such, the gold concea-1ed and carried by the noticee, for thirrl
party on monitory consideration. In the instant case, I am therefore, no
inclined to use my discretion to give an option to redeem the gold on
payment of redemption line, as envisaged under Section 125 of the Act.

2A. Further, before the Kerala High Court in the case of Abdul Razali
1201,2(27 5l ELT 300 (Ker)l , the petitioner had contended that under thc
Foreign Trade (Exemption from application of rules in certain cases) Order'
1993, gold was not a prohibited item and can be released on payment oi
redemption fine. The Honble High Court held as under:

"Further, as per the statement giuen bg the appellant under Section lOtl
of the Act, te is onlg a carrier i.e. professional smuggler smugglinLl
goods on behalf of others for consideration. We, therefore, do not f.rul
anA meit in ttLe appellant's case that he has the ight to get th.
confiscated gold released on paAment of redemption fine and dutl
under Section 125 of the Act."

29. In the case of Samynathan Murugesan | 2OO9 (247) ELT 21 (Mad)1.
the High Court upheld the absolute confiscation, ordered by thc
adjudicating authority, in similar facts and circumstances. Further, in tl-ri'
said case of smuggling of gold, the High Court of Madras in the case o:

Samyanathan Murugesan reported at 2OO9 12471 E.LT 21(Mad) has ruleci
that as the goods was prohibited and there was concealment, thc
Commissioner's order for absolute confiscation was upheld.

30. Further I find that in a recent case decided by the Hon'b1e High Court
of Madras reported at 2O 16-TIOL- 1664-HC-MAD-CUS in respect of Ma1aba;'
Diamond Gal1ery Pvt Ltd, the Court while holding gold jewellery as
prohibited goods under Section 2(33) of the Customs Act, 1962 hacl
recorded that "restriction" aiso means prohibition. In Para 89 of the order, ir
was recorded as under;

89. While considering a prager for prouisional release, pendinu
adjudication, whether all the aboue can uhollA be ignored bg the authoities.
enjoined u.tith a dutg, to enforce the statutory prouisions, ntLes ant!
notifi.cations, in letter and spirit, in consonance uith the objects and intentiot t

of the Legislahtre, imposing prohibitions/ restictions under the Customs Act.
1962 or under ong other lana, for the time being in force, u)e ore of the uieLt,
that all the authoities are bound to follou.t the some, uthczreuer, prohibition o"
restiction is imposed, and u.then the utord, "restiction", also means
prohibition, as held bg the Hon'ble Apex Court in Om Prakash Bhatia's casr:
(cited supra).

31. The Honble High Court of Madras in the matter of COMMISSIONEIT
OF CUSTOMS (AIR), CHENNAI-I Versus P. SINNASAMY 2016 1344)
E.L.T. 1154 (Mad.) held-

Tribunal had arrogated powers of adjudicating authority by directing,
authority to release gold by exercising option in favour of respondent
Tribunal had overlooked categorical finding of adjudicating authorih
that respondent had deliberately attempted to smuggle 2548.3 grams o'
gold, by concealing and without declaration of Customs for monetar..
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consideration - Adjudicating authority had given reasons for
confiscation of gold while allowing redemption of other goods on
payment of fine - Discretion exercised by authority to deny release, is in
accordance with law - Interference by Tribunal is against 1aw ald
unjustified -

Redemption fine - Option - Confiscation of smuggled gold - Redemption
cannot be allowed, as a matter of right - Discretion conferred on
adjudicating authority to decide - Not open to Tribunal to issue any
positive directions to adjudicating authority to exercise option in favour
of redemption.

32. In 2019 (37O) E.L.T. 1743 (G.O.I.), before the covernment of India,
Ministry of Finance, [Department of Revenue - Revisionary Authority]; Ms.
Mallika Arya, Additional Secretary in Abdul Kalam Ammangod Kunhamu
vide Order No. 17 /2O1,9-Cus., dated 7-lO-2O19 in F. No. 375/06/B/2O17-
RA stated that it is observed that C.B.I. & C. had issued instruction vide
Letter F. No. a95/5/92-Cus. M, dated 1O-5-1993 wherein it has been
instructed that "in respect of gold seized for non-declaration, no option to
redeem the same on redemption fine under Section 125 of the Customs Act,
1962 should be given except in very trivial cases where the adjudicating
:ruthority is satislied that there was no concea-lment of the gold in question".

33. Given the facts of the present case before me and the judgements ald
nrlings cited above, the gold concealed and carried by the passenger is
therefore liable to be confiscated absolutely. I therefore hold in unequivoca.l
rerms that the gold recovered from the passenger of 24 kt of purity 999.0
iotally weighing 2484.O8O Grams, placed under seizure would be liable to
absolute conliscation under Section 1 1 1(d), 111(i) & 111(J) of the Act.

34. I further find that the passenger had involved himself and abetted the
act of smuggling of gold of 24 kt of purity 999.0 totally weighing 24A4.O8O
grams by concealment. He agreed and admitted in his recorded statement
that he travelled with the gold in form of two kadiwala chain and gold in
paste form, totally weighing 24a4.O8O grams of 24kt/999 .O purity from
Sharjah to Ahmedabad. Despite his knowledge and belief that the gold
carrried by him is an offence under the provisions of the Customs Act, 1962
:u-rd the Regulations made under it, the Passenger attempted to smuggle the
21 Kt./999 purity gold totally weighing 2484.O8O grams. Thus, it is clear
that the passenger has concerned himseif with carrying, removing, keeping,
concealing and dealing with the smuggled gold which he knows very u,ell
:r.nd has reason to believe that the same are liable for confiscation under
Scction 111 of the Customs Act, 7962. Therefore, I find that the passenger is
liable for penal action under Sections 112 of the Customs Act, 1962 and I

hold accordingly.

35. Accordingly, I pass the following Order:

ORDER

I order absolute confiscation of the 24 Kt./999 purity gold totally
weighing 24a4.O8O grams, which consists of (i) 1983.980 grams gold
bar derived from the Semi Solid /paste substance consisting of Gold
& Chemical Mix and (ii) Two Gold Kadiwa.li Chains weighing 5O0.10O
grams, having total tariff value of Rs.1,O9,62,195/- (Rupees One
Crore Nine Lakh Sixty Two Thousand One Hundred Ninety Pive only)
and market va-lue of Rs.1r23r78,171l- (Rupees One Crore T\^,enty
Three La-kh Seventy Eight Thousand One Hundred Seventy One only)
recovered from the passenger and seized vide Seizure Memo/Order
under the Panchnama proceedings both dated 27.12.2027 under the
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provisions of Sections 111(d), 111(i) arrd 111 fi) of the Customs Act
1962;

l1 I order absolute confiscation of the packing/ concealing material i. c.

blue coloured hand pouch, remains of plastic pouches ald one smerll
jewe11ery bag, used to conceal the recovered and seized gold undei'
Section 1 19 of the Customs Act;

111 I impose a penalty of Rs.5O,OO,OOO/- (Rupees Fifty Lakh Only) ol
Shri Aslam Abdul Razak Shaikh under the provisions of Sectior'
112(a)(i) of the Customs Act 1962.

36. Accordrngly, the Show Cause Notice No. VI[/ 10
5 1 / SVPIA/ O& A I HQ / 2022-23 dated 17 .06.2022 stands disposed of.

1d'l'1-3
(Vishal Malani)

Additional Commissione;'
Customs, Ahmedabarl

F. No. VIII/ 10-s 1 /SVPIA/o& A / HQ / 2022-23
DIN: 2O23O171MNOOOO313613

Date: 25.01.2023

IV.

By SPEED POST A.D.

To,
Shri Aslam Abdul Razak Shaikh
Rajesh Stores, A K G Nagar,
Dr. Ambedkar CHS Room No. 616,
60 Feet Rd, Dharavi,
Mumbai-400017

Copy to: -

I. The Commissioner of Customs, Ahmedabad. (kind Attn: RRA Sectionl
IL The Deputy Commissioner of Customs (AIU), SVPIA, Ahmedabad.
III. The Deputy Commissioner of Customs, SVPIA, Ahmedabad.

The Deputy Commissioner of Customs (TRC), Ahmedabad.
The Deputy Commissioner of Customs (Prosecution), Ahmedabad.
The System In-Charge, Customs, HQ., Ahmedabad for uploading on

the official web-site.
Guard File

VI

VII
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